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A1 Sri 
Papu 
Singh

26.02.
22

N/A 392 
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Convict
ed U/S 
379 IPC

03 
month
s

Entire 
period

A2 Sri 
Bhask
ar 
Kalita

26.02.
22

22.03.
22

392 
IPC

Convict
ed U/S 
379 IPC

03 
month
s

24 days
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J U D G M E N T

THE CASE OF THE PROSECUTION:

1 The brief facts of the prosecution story as unfolded

from the ejahar which was lodged on 22.02.2022 by

Shri  Debjit  Borah is  that  on 21.02.2022 when he

was returning from Sagoli Ahat though Gyan Bharali

after dropping his friend, he fell down along with his

scooty while taking turning. Then, two boys came

forward to help him and thereby they asked him for

lift. The boys made him sit in the scooty inbetween

them and at Dihingia Kalita Gaon, they pulled him

down and pushed him towards the field. Thereafter,

the  boys  fled  away  with  his  scooty  and  mobile

phone.  Hence, the ejahar was lodged to that

effect. 

INVESTIGATION:

2 Based on the said ejahar, the police registered as

Tezpur  P.S.  Case  No.  329/2022 under  section

392 IPC  against the accused persons and started

investigation.  During  the  course  of  investigation,

police visited the place of occurrence, prepared the

sketch map, the informant and the witnesses were

interrogated and their statements were accordingly

recorded. The scooty was recovered and seized in

presence  of  witnesses.  The  accused  persons  Sri
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Papu  Singh  and  Sri  Bhaskar  Kalita  were  arrested

and forwarded to the court.  Later the scooty was

given in zimma of the informant Shri Debajit Borah.

After  completion  of  investigation,  Police  laid

chargesheet  U/S  392  IPC  against  the  accused

persons Sri Papu Singh and Sri Bhaskar Kalita.

APPEARANCE:

3 In  due  course,  the  accused  Sri  Papu  Singh  was

produced  from Judicial  Custody  before  the  court.

The  accused  Sri  Bhaskar  Kalita  appeared  on

received of summons and was allowed to remain on

previous bail. The copies of the relevant documents

were  furnished  to  the  accused  persons  in

compliance  of  section  207  Cr.P.C.  Then,  formal

charge  U/S  392  IPC  was  framed  against  the

accused  persons  Sri  Papu  Singh  (A1) and  Sri

Bhaskar Kalita (A2) and the contents of the said

charge  was  read  over  and  explained  to  them to

which they pleaded not  guilty  and claimed to  be

tried. 

TRIAL:

4 At the trial,  the prosecution examined  7 (Seven)

witnesses  including  the  I.O.  of  the  case.  The

accused persons were examined under section 313

Cr.P.C. They pleaded denial. However, they declined
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to  adduce  any  evidence  in  their  defence.  The

arguments  of  the  learned  counsels  of  both  sides

were heard in length.

POINT FOR DETERMINATION:

i Whether the accused persons Sri Papu Singh (A1) and

Sri Bhaskar Kalita (A2) on 21.02.2022 at Dihingia

Kalita  Gaon  committed  robbery  of  one  mobile

phone with sim no.  8876092292 and scooty TVS

NTRQ bearing registration no. AS-12-AD-4630 (red

colour)  from the  possession  of  the  informant  Sri

Debajit Borah by voluntarily causing hurt/wrongful

restraint to the informant and thereby committed

an offence punishable under section 392 IPC?

DISCUSSION OF THE EVICENCE ON RECORD:

5 The  PW-1  Debajit  Borah,  the  informant  of  the

case,  in  his  examination-in-chief  deposed that he

do not know the accused persons standing in the

dock.  The occurrence took place in  the month of

February, on the day of Shivratri this year. On that

day at about 10 pm, he went to drop his friend at

Bihoguri.  After  dropping  his  friend,  when  he  was

returning  alone  riding  his  scooty,  then  at

Balipukhuri Tiniali, two boys restrained him. One of

the said boys took the front seat and another boy

took the back seat, making him sit inbetween them
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in his scooty. They took him riding the scooty to a

different place. It was an isolated area. There they

took him down from the scooty by pulling him down

and extended threatens that they will kill him. He

requested them not to kill  him and leave him by

taking  away  his  belongings.  The  said  boys  took

away his Ntorq scooty, helmet, his Realme mobile

phone and cash amount of Rs. 700/- and went away

leaving him there. He was unable to recognize the

boys as they covered their faces with mask. Later

he lodged the ejahar at Balipukhuri OP. Police was

able to recover the scooty. The same was handed

over  to  him  by  police.  He  did  not  get  back  his

helmet,  mobile  phone  and  the  cash  amount.

Exhibit P-1/PW1 is the ejahar and Exhibit P-

1(1) is his signature. 

6 During cross-examination, he submitted that the

ejahar was written by his brother. He does not know

the contents of the ejahar as he has not read it. He

declined that he have not stated before police that

the boys extended threatens to him, he told them

not  to  kill  him  and  instead  to  take  away  his

belongings. It  is not true that he have not stated

before  police  that  the  boys  took  away  Rs.  700/-

cash amount from him.  Exhibit-D-1/DW-1 is  the

statement of the said witness to police. He is the

registered owner  of  the  scooty.  He deposited the
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documents  of  the  scooty  in  Police  Station.  He

declined  that  no  incident  as  he  have  stated  has

occurred. He declined that he have not lost mobile

etc. and lodged a false case with a concocted story.

7 PW-2  Pranjit  Borah,  in  his  examination-in-chief

deposed that  he do not know the informant of the

case. He do not know the accused persons standing

in the dock.  He do not  know anything about the

occurrence. Cross-examination was declined. 

8 PW-3 Satyajit Borah,  in his examination-in-chief

deposed that  he knows the informant of the case.

He  is  his  younger  brother.  He  do  not  know  the

accused  persons  standing  in  the  dock.  The

occurrence took place on 11.02.2022. On that day,

he was at home. As his brother (informant) did not

return home until 9:45 pm, hence, he called him up

on  his  mobile  phone.  He  told  him  that  he  is

returning home after dropping one of his friends but

thereafter, again until 11:30 pm, he did not return

home,  he again called him up.  His  mobile  phone

was  ringing  but  he  did  not  answer.  After  trying

several times to connect him, as he did not answer,

he was worried and went to Mission Chariali PS to

inform  about  it.  But  they  asked  him  to  wait  for

some time. He also went to Balipukhuri Tiniali OP.

But he was unable to get any information regarding
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him. Later on, at about 4:30 am on the next day, he

received a  call  from his  brother  (informant)  from

the  mobile  phone  of  his  friend,  then  his  brother

narrated to him the entire circumstances. He told

him  that  two  unknown  culprits  took  away  his

scooty, his helmet and his mobile phone. He told

him that he was unable to recognize the boys as

they were wearing mask on their face. Accordingly,

an  ejahar  was  lodged  by  his  brother  which  was

drafted  by  him.  Subsequently,  the  scooty  was

recovered  by  police.  Cross-examination was

declined. 

9 PW-4 Pran Pratim Saikia,  in his examination-in-

chief deposed that  he knows the informant of the

case. He is his near relative. He do not know the

accused persons standing in the dock. But he saw

them  in  the  Police  Station.  The  occurrence  took

place  about  4-5  months  back.  Generally  the

informant returns home by 9:30 p.m. But on that

day,  as the informant did not return home in his

usual  time,  informant's  brother  Satyajit  Borah

called him up but found his mobile to be switch off.

Hence, he along with Satyajit Borah went in search

of  the  informant.  Some  persons  at  Dihingiagaon

told them that  they spotted a boy going walking

and crying and when they asked him, he told them

that some boys took away his scooty, mobile phone
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and cash money. Later, on the next day morning at

about 10:00 am, the informant returned home with

one of his friend. His friend saw him at the roadside

at Bihoguri and brought him home.

10   During  cross-examination  he declined that he

did  not  tell  before  police  that  when  we  went  in

search  of  the  informant  at  Dihingiagaon,  some

persons  told  them that  they  have spotted  a  boy

going  crying  and  when  they  asked  him,  he  told

them that some boys took away his scooty, mobile

phone and cash money. He declined that he did not

state  before  police  that  the  mobile  phone of  the

informant was found to be switch off. He declined

that he did  not  tell  before police that  one of  his

friends dropped the informant at his house at about

10:00  am.  Exhibit-D-2/DW-4 is  the  statement

given to police. He declined that he has given false

deposition in court.

11   PW-5  Sri  Hemanta  Sarmah,  in  his

examination-in-chief deposed that  he do not know

the informant of this case. He knows the accused

Papu Singh. He is the handiman of his vehicle. He

knows the accused Bhaskar Kalita.  He lives some

distance away from his home. The occurrence took

place about 2-3 months back. On that day, he was

returning  from Udalguri  on  his  Bolero  Pickup.  He

called the accused Papu Singh who is the handiman
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and  he  told  him that  he  is  waiting  near  Beseria

infront of the “Mela”. At about 9:30 pm, he reached

Beseria  to  pick  the  accused Papu Singh.  He  saw

Papu Singh along with the accused Bhaskar Kalita

standing  there  with  one  scooty.  When  he  asked

Papu Singh he told him that it is his scooty, as he

know that Papu Singh has a scooty he did not asked

him  anything  else.  Thereafter,  accused  persons

Papu Singh and Bhaskar Kalita went with him in his

Bolero Pick-up to deliver the pigs that he brought

from  Udalguri.  The  accused  Bhaskar  Kalita  got

down at  B.P Tiniali.  When they were going in  his

vehicle, he came to know from their conversation

that they have committed theft of the scooty which

was with them. Accordingly, he informed his father

Sri  Sanjay Sarmah about it.  Exhibit-P-2/P.W-5 is

the  seizure  list  and  Exhibit-P-2(1)  is  his

signature. When  the  scooty  was  seized  by  the

police he signed on the seizure list. 

12   During cross-examination he submitted that he

signed on the seizure list in the police station. As he

do not know to read, he cannot say what is written

in  the  seizure  list.  He  declined  that  he  did  not

signed the seizure list when the scooty was seized.

He declined that he have not stated before police

and  he  have  deposed  falsely  that  while  he  was

returning  from  Udalguri,  he  called  accused  Papu
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Singh,  met  accused  persons  Papu  Singh  and

Bhaskar Kalita at Beseria, took them in his vehicle,

Bhaskar Kalita got down at B.P Tiniali.  Exhibit-D-

3/P.W-5 is  the  extract  of  the  statement  under

Section  161  Cr.P.C.  of  P.W.-5  wherein  he  has  not

stated the said facts before police. When he called

his  father  and  informed,  he  went  to  the  police

station to inform police and police came and took

the scooty. He declined that as there was dispute

between  him  and  Papu  Singh  relating  to  giving

money  when  he  was  working  as  his  handiman,

hence, he have given false deposition against him

to  take  revenge.  It  is  not  true  that  the  accused

persons are not involved in theft. He have not seen

the scooty today in the court. 

13   PW-6 Sri Sanjay Sarmah,  in his examination-

in-chief deposed that he do not know the informant

of this case. He knows the accused persons. They

both are from his same village. The occurrence took

place about 3-4 months back at around 9:00 pm.

On the alleged day, his son Hemanta Sarmah was

returning  from  Majuli  and  he  informed  him  over

phone that the accused persons Bhaskar Kalita and

the other accused standing on the dock have kept a

scooty in a vacant room of their tenanted premises.

As he knows that the accused Bhaskar is involved

in  several  theft  cases,  hence he informed at  B.P
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Tiniali PS. Exhibit-P-2/P.W-5/PW-6 is the seizure

list  and  Exhibit-P-2(2)  is  his  signature.

Exhibit-P-3/PW-6  is  another  seizure  list  and

Exhibit-P-3(1) is his signature When the scooty

was seized by the police he signed on the seizure

list. 

14   During cross-examination he submitted that he

has not witnessed any occurrence.  He has stated

what he have heard from his son Hemanta Sarmah.

He lives in a rented house of Rajmoni Bhuyan. The

said  vacant  room  was  in  the  possession  of  the

owner  Rajmoni  Bhuyan.  He  have  not  seen  the

accused  persons  keeping  the  scooty  in  the  said

vacant room. The scooty was without any number

plate. It was a new one. He have not seen police

taking the scooty from the vacant room. He do not

know  what  is  written  in  Exhibit-P-2.  He  declined

that without knowing anything he has given false

deposition in the court. 

15   PW-7  S.I.  Someswar  Borah,  the  I.O.  of  the

case,  in  his  examination-in-chief  deposed that on

22.02.2022, he was posted as ASI Bebezia OP. On

that day an ejahar was lodged by the informant Sri

Debajeet  Borah  which  was  received  by  the  I.C

Bebezia O.P.  S.I.  Diganta Saikia  and forwarded to

Tezpur P.S. for registration. Accordingly, OC Tezpur
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P.S.  registered  the  ejahar  as  Tezpur  PS  Case  No.

329/2022 U/S 392 IPC. He was endorsed the ejahar

by I.C Bebezia O.P. to investigate into the matter.

Upon taking charge of investigation, he visited the

place of occurrence, prepared the sketch map and

recorded  the  statements  of  the  witnesses.  He

started  his  investigation  in  a  secret  manner.  On

24.02.2022,  he  received  a  phone  call  from  Sri

Sanjay Sarmah. He informed him over phone that

Sri  Papu  Singh  and  Bhaskar  Kalita  have  kept  a

scooty in a vacant room in the tenanted premises

where he lives. He along with the I.C Bebezia O.P.

and  staff  went  to  the  said  house  taking  Sanjay

Sarmah  along  with  them.  They  have  found  the

scooty  in  the  said  room  which  is  an  abandoned

room.  The  said  room  is  adjacent  to  the  rented

house of Sanjay Sarmah. He seized the said scooty

in presence of witnesses. He took the scooty to the

Police station.  There was no number plate in  the

scooty.  Hence,  he  forwarded  the  engine  number

and chesis no. to DTO, Sonitpur. Accordingly, DTO

provided  him  the  registration  no.  of  the  said

vehicle. Hence, he was able to confirm that the said

scooty was the stolen scooty of which the informant

lodged the ejahar. On 25.02.2022, he arrested the

accused persons Papu Singh and Bhaskar Kalita. He

was able to recover the key of the scooty on being
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lead by Papu Singh. It was found below his bed in

his house. Later the scooty was given in zimma of

the informant Sri  Debajeet Borah as per  order  of

the court. On 27.05.2022 he submitted the charge-

sheet against the accused persons Papu Singh and

Bhaskar  Kalita  U/S  392  IPC  on  finding  sufficient

materials  against  them.  Exhibit-P-2/P.W-5/PW-7

is the seizure list of the scooty and Exhibit-P-

2(3)  is  his  signature.  Exhibit-P-3/P.W-5/PW-7

is another seizure list of the key of the scooty

and Exhibit-P-2(2) is his signature. Exhibit-P-

4/P.W-7 is the sketch map and Exhibit-P-4(1)

is  his  signature.  Exhibit-P-5/P.W-7  is  the

charge-sheet  and  Exhibit-P-5(1)  is  my

signature.  

16   During cross-examination he submitted that on

22.02.2022,  he  recorded  the  statement  of

witnesses namely, Pranjit Borah, Pranpratim Saikia

and Satyajit Borah. The witness Pranjit Borah lives

near  the place of  occurrence.  The said witnesses

were  not  aware  of  the  occurrence.  He  have  not

prepared the sketch map of the place from where

the scooty was recovered. He received the charge

of investigation on 1:35 pm of 22.02.2022. He went

to the place of occurrence at about 2:30 pm on the

said day.  He have not mentioned the time in the

sketch  map.  The  same is  mentioned in  the  case
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diary. The owner of the room from where the scooty

was recovered was Sri  Rajmoni  Bhuyan.  He have

not examined Rajmoni Bhuyan as he do not lives

there.  He  have  prepared  one  seizure  list  for  the

scooty  and  one  for  the  key  of  the  scooty.  On

24.02.2022 at about 7:45 pm he went to search the

scooty  without  any  search  warrant.  He  have  not

mentioned the colour of the scooty in the seizure

list. He have not mentioned in the seizure list that

the scooty was without any number plate. He have

not mentioned in the seizure list that the key of the

scooty was recovered from below the bed at  the

house of accused Papu Singh. He have conducted

the  entire  investigation  in  the  case.  PW-4  Pran

Pratim Saikia in his statement before him did not

tell him that he saw the informant going crying and

when he asked him, he told him that his  scooty,

mobile phone and cash amount was taken away by

someone.  The  said  witness  did  not  tell  him that

when he called the informant, he found his mobile

switched off. He did not tell him that informant was

dropped  by  his  friend  at  home.  PW-5  Hemanta

Sarmah in his statement before him did not tell him

that he called Papu Singh, he met Papu Singh and

Bhaskar Kalita near Bebezia,  he took them in his

vehicle,  dropped  Bhaskar  Kalita  near  B.P  Tiniali.

When the scooty was seized, he took the witnesses
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of  Sri  Sanjay  Sarmah,  Swapan  Saikia  and  Md.

Moinul  Haque  in  the  place  of  occurrence.  He

declined that he is not capable to investigate in the

instant  matter  being  an  ASI.  He  declined  that

without properly investigating into the matter,  he

have  submitted  the  charge-sheet  against  the

accused persons. He have not conducted TIP in this

case. 

ARGUMENTS AND DEFENCE PLEA:

17   The  learned  A.P.P.  submitted  that  from  the

evidence  on  record,  it  is  amply  clear  that  the

accused  persons  were  involved  in  the  alleged

robbery  as  the  scooty  was  recovered  from  the

hidden place of the accused persons. Refuting the

same, the learned defence counsel submitted that

the prosecution story is an entirely concocted story

which  is  not  believable  in  the  facts  and

circumstances  of  the  case.  The  PW-5  Hemanta

Sarmah  due  to  old  enmity  with  the  accused  Sri

Papu  Singh  stated  the  incriminating  materials

against  him.  No  TIP  was  conducted  by  police.

Further, scooty was recovered from an abandoned

room.  Hence,  prayed  to  acquit  the  accused

persons. 
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DECISION AND REASONS THEREOF:

18   At the outset, I deem it proper to point out that in

this instant case the accused persons are charged

U/S  392  IPC  for  robbery.  Now,  robbery  is  the

aggravated  version  of  theft  or  extortion.  Thus,  I

would like to lay down the essential ingredients to

constitute  an  offence  U/S  392  IPC,  which  are  as

follows:

i There must have been commission of theft as

defined  in  section  378  IPC  or  extortion  as

defined in section 383 IPC.

ii The  act  of  theft  must  be  committed  by  the

offender by putting in fear of  death,  hurt  or

wrongful restraint.

iii The  offender  must  induce  the  person  to

deliver the thing extorted by putting in fear of

instant death, instant hurt or instant wrongful

restraint. 

19   Now, keeping the aforesaid provisions of law in

mind, let me revert back to the case in hand. On

careful  perusal  of  the  ejahar  it  appears  that  the

informant stated that on 21.02.2022 his scooty and

mobile handset was taken away by two boys while

he was returning home by pulling him down from

the scooty and leaving him in a nearby field.
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20   Now,  that  being  the  case,  let  us  meticulously

scan the evidence on record to find out whether the

said  accused  persons  are  guilty  of  the  alleged

offence.  Now,  it  appears  that  the  PW-1,  the

informant  of  the  case  exactly  narrated  the  same

facts  as  stated  in  the  ejahar  with  some  minor

additions. He stated that his scooty was recovered

by  police  and  later  was  given  on  his  zimma.

However, he deposed that he was unable to identify

the boys as their face was covered with mask. 

21   Similarly, PW-3 and PW-4 also narrated the same

facts and stated that they do not know the boys

involved  in  the  occurrence.  Now  the  most  vital

witnesses of the case are PW-5 and PW-6 as they

appears to have linked the chain of events. The PW-

5 deposed that when he went to pick the accused

Papu Singh (A1), he saw A1 and Bhaskar Kalita (A2)

standing  together  with  one  scooty.  Later,  while

taking them in his vehicle, he came to know that

the  said  accused persons  committed  theft  of  the

scooty  and  immediately  informed  police.  In

continuation of the same, the PW-6 deposed that he

received a call from his son i.e. PW-5 stating that

the accused persons A1 and A2 have kept a scooty

in a vacant room of their tenanted premises. As he

is aware that accused A2 is involved in several theft

cases, he immediately informed police. The PW-7,
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who is the I.O. of the case, lending support to the

evidence  of  PW-5  and  PW-6  deposed  that  on

24.02.2022, he received a phone call from Sanjay

Sarmah i.e.  PW-6 informing him that the accused

persons A1 and A2 have kept a scooty in the vacant

room  of  their  tenanted  premises  and  as  per  his

information, he went there and found the scooty in

an abandoned room. He accordingly seized it and

brought  it  to  police  station.  The said  scooty  was

without no. plate, but after confirmation from the

D.T.O. he was able to affirm that it was the stolen

sccoty of the informant. He was able to recover the

key  of  the  scooty  from  below  the  bed  of  the

accused Papu Singh and he accordingly seized it in

presence of witnesses. 

22   At  this  juncture,  the  learned  counsel  while

drawing  the  attention  of  the  court  vehemently

argued  that  the  aforesaid  witnesses  are  not

completely  believable  as  no  TIP  was  conducted.

Further stated that the PW-5 having old enmity with

the accused A1 made a concocted story against the

accused persons. That apart, it is strongly protested

by the learned defence counsel, that as the seizure

of sccoty was made by police from an abandoned

room,  hence  it  casts  a  doubt  regarding  the

involvement of the accused in the alleged crime. 
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23    It shall be relevant to point out that the defence

during  cross  examination  vehemently  failed  to

bring any discrepancies of the said witnesses with

their statement recorded under section 161 Cr.P.C

apart  pointing  out  to  some  omissions  and  minor

discrepancies not going to the root of the matter.

Thus,  the  most  vital  fact  that  the  scooty  of  the

informant  was  stolen,  the  accused  persons  were

seen  with  the  scooty  by  PW-5,  he  immediately

informed  PW-6,  who  in  turn  informed  police  and

accordingly  the  scooty  was  recovered  from  an

abandoned room remain unrebutted. At this point

the evidence of PW-5, PW-6 & PW-7 were consistent

and coherent. There is nothing on record to show

that  the  said  facts  are  either  untrue,  fabricated,

embellished  or  exaggerated.  Hence,  the  defence

plea that due to old enmity with accused A1, PW-5

stated the incriminating materials seems to be very

vague in the given facts and circumstances of the

case  in  hand.   Further,  there  is  not  a  distant

suggestion by defence as to why the accused A2

has been implicated if it is a case of old enmity only

with the accused A1.
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24   Moreover, the defence argument that as no TIP

has  been  conducted,  the  involvement  of  the

accused persons is doubtful is also not tenable in

the given facts and circumstances of the case. As

the informant specifically stated that he could not

recognise the persons taking away his scooty and

the alleged things as they were wearing mask on

their  face.  The  PW-3  &  PW-4  narrated  what  has

been  told  to  them  by  the  informant  about  the

occurrence and also categorically stated that they

do not know the accused persons involved in the

occurrence.  Further,  the  PW-5  &  PW-6  seems  to

know the accused persons.

25   Now, it  transpires  that  though the defence did

not entirely dispute the recovery of the scooty, but

the defence vehemently argued that as the scooty

was  recovered  from  an  abandoned  room,  the

involvement  of  the  accused  person  is  highly

doubtful. But, I am again unable to concur with the

same, as it is apparently clear that PW-5 show the

accused  persons  with  the  scooty  and  as  the

defence failed to impeach the credibility of the said

witness regarding it or bring any other intervening

evidence  to  rebut  it,  I  find  no  force  in  the

submission of  the learned counsel.  I  also  find no

cogent ground to disbelieve the evidence of the I.O.

of the case as there is nothing on record to show

Page | 21



P.R. Case No. 1063/2022

that he have not conducted the investigation in an

impartial manner.

26   The  accused  persons  were  examined  under

section  313 Cr.P.C.  What  is  interesting  to  note  is

that  both  the  accused  persons  implicated  each

other and the witness Hemanta Sarmah (PW-5), but

failed  to  give  any  reasonable  account  for  being

implicated in the case, apart accused A1 taking the

plea  that  he  has  been  falsely  implicated  due  to

previous enmity with PW-5, but failed to lead any

evidence to that effect. Hence, in absence of any

material to prove the same, I regret my inability to

concur with it. Now, what emanates from the scan

on the evidence on record in its entirety that there

exists a complete chain between the theft  of  the

scooty and its recovery from the abandoned room

in which it was kept by the accused persons. Thus,

it  leads  the  court  to  raise  a  presumption  under

section 114(a) of the Indian Evidence Act that he is

either the thief or receive the said scooty knowing it

to be stolen. The presumption naturally flows from

the  circumstances  of  the  case  as  discussed

hereinabove.  The bare  denial  stating  that  due to

previous enmity he is falsely implicated in the case

and merely implicating each other cannot amount

to an explanation to rebut the presumption arising

out  of  the  otherwise  established  facts.  It  was
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observed  by  the  Hon’ble  Supreme  Court  in

Hardeep  vs  State  of  Haryana  AIR  2002  SC

3018 that  “In  criminal  case,  the  court  cannot

proceed  to  consider  the  evidence  of  the

prosecution  witnesses  in  a  mechanical  way.  The

broad  features  of  the  prosecution  case,  the

probabilities and normal course of human conduct

of a prudent man are some of the factors which are

always kept in mind while evaluating the merit of

the case.”

27   Thus,  it  emanates  from  the  discussion  made

hereinabove that the evidence of the prosecution

amply  discloses  a  complete  chain  of  events  and

thus,  unerringly  points  towards  the  guilt  of  the

accused persons.  It  can be safely concluded that

the  accused  persons  dishonestly  took  the  scooty

out of the possession of the informant. The defence

during  cross  examination  failed  to  bring  any

substantial  material  into  light  to  demolish  the

material  aspects  of  the  evidence  led  by  the

prosecution. I am of the considered opinion that it

would  be  indeed  a  failure  of  justice  if  a  fact

otherwise fully established is merely discarded on

mere  grounds  of  some  minor  discrepancies/

omissions and previous enmity.  Thus,  I  found the

accused persons guilty under section 379 IPC.
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28   Now, it shall be relevant to mention herein that

charge  was  framed  against  the  accused  persons

U/S  392  IPC  i.e.  for  commission  of  robbery.

However,  from  the  facts  and  circumstances  as

discussed  hereinabove,  it  is  evident  that  the

accused persons can be held liable for committing

an offence U/S 379 IPC. Now, as per section 222(2)

Cr.P.C. when an accused is charged with an offence

and facts proved reduce it to a minor offence, he

may be convicted for the minor offence, though he

is not charged with. Hence, invoking the provision

of  section  222(2)  Cr.P.C.,  I  convict  the  accused

persons A1 and A2 U/S 379 IPC..

29   In  view  of  the  discussions  made  hereinabove,

this  court  is  of  the  considered  opinion  that  the

prosecution has succeeded to prove the allegations

labeled under section 379 IPC against the accused

persons  beyond  reasonable  doubt  and  hence

accused persons  A1 & A2  are held guilty  of  the

offence under section 379 IPC. 

BENEFITS OF PROBATION:

30   I have considered the facts and circumstances of

the  case  for  extending  the  benefit  of  probation

under provision of Probation of Offenders Act. I am

of  the  considered  opinion  that  some  sort  of
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punishment  must  be  imposed  on  the  accused

persons to deter him from committing such types of

offence in future. There is also an increased number

of theft cases reported. Hence, to deter others also

from committing such offences, a positive message

must  be  sent  to  the  society  and  also  stringent

measures should be taken to stop such menaces.

Therefore, considering the facts and circumstances

of the case, I am not inclined to extend the benefit

under section 3 & 4 of The Probation of Offenders

Act to the accused persons.

HEARING ON SENTENCE:

31   I have heard the convict and his learned counsel

on the point of sentence. Both the accused persons

and their learned counsel prayed for leniency. The

accused Papu Singh stated that he do not have his

parents  and  has  to  look  after  his  only  younger

sister.  On the other hand, accused Bhaskar Kalita

submitted  that  he  has  his  wife  and  a  minor

daughter to look after. Moreover, it is also pointed

out that the informant also got back his scooty. The

accused persons  also  stated  that  they  will  never

repeat  such acts  in  future and hence,  prayed for

leniency. 
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ORDER

32   I  found  the  accused  persons  Sri  Papu  Singh

(A1) and Sri Bhaskar Kalita (A2) guilty U/S 379

IPC and upon due consideration of the hearing of

the accused and his learned counsel on the point of

sentence,  the  accused  persons  A1  & A2  are

convicted  under  section  379  IPC to  undergo  a

sentence of 3 (Three) month of R.I. The period of

sentence  as  already  undergone  by  the  accused

persons shall be set off as per law.

33   Let a free copy of the judgment be furnished to

the accused persons forthwith. 

Given under my hand and seal of this court on 

this 14th day of September, 2022 at Snitpur.

Nazrana P. Rehman
   Sub-Divisional Judicial Magistrate (S),

    Sonitpur, Tezpur, Assam

Page | 26



P.R. Case No. 1063/2022

LIST OF PROSECUTION/DEFENCE/COURT WITNESS

A PROSECUTION WITNESS:

RANK NAME NATURE OF
EVIDENCE

PW-1 SRI DEBAJIT BORAH EYE WITNESS

PW-2 SRI PRANJIT BORAH OTHER WITNESS

PW-3 SRI SATYAJIT BORAH OTHER WITNESS

PW-4 SRI PRANPRATIM SAIKIA OTHER WITNESS

PW-5 SRI HEMANTA SARMAH EYE WITNESS

PW-6 SRI SANJAY SARMAH EYE WITNESS

PW-7 A.S.I. SOMESWAR BORAH POLICE WITNESS

B DEFENCE WITNESS:

RANK NAME NATURE OF
EVIDENCE

NONE

C COURT WITNESS:

RANK NAME NATURE OF
EVIDENCE

NONE
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LIST OF PROSECUTION/DEFENCE/COURT EXHIBITS

Sr. 
No. 

Exhibit
Number

Description

1. Exhibit P-1/PW-
1

EJAHAR

2. Exhibit P-2/PW-
5/PW-7

SEIZURE LIST

3. Exhibit P-3/PW-
6/PW-7

SEIZURE LIST

4. Exhibit P-4/PW-
7

SKETCH MAP

5. Exhibit P-5/PW-
7

CHARGESHEET

A  PROSECUTION EXHIBITS:

Sr. 
No. 

Exhibit
Number

Description

NONE

B  DEFENCE EXHIBITS:

Sr. 
No. 

Exhibit
Number

Description

NONE

C  COURT EXHIBITS:

Sr. 
No. 

Exhibit
Number

Description

NONE

D MATERIAL OBJECTS:

Nazrana P. Rehman
   Sub-Divisional Judicial Magistrate (S),

    Sonitpur, Tezpur, Assam
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